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REVI EW of a decision of the Court of Appeals. Affirnmed.

11 JON P. WLCOX J. The defendants, Anerican Famly
Mut ual I nsurance Conpany (Anerican Famly), Kevin L. Caldwell
(Cal dwel 1), and Li ndel | Mot or sports, I nc. (Li ndel I')
(collectively, the defendants), seek review of an unpublished

deci sion of the court of appeals,! which reversed an order of the

! See Hanson v. Am Fanily Mit. Ins. Co., No. 2004AP2065,
unpubl i shed slip op. (Ws. C. App. Nov. 8, 2005).
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M | waukee County Circuit Court, Mchael D. Cuolee, Judge
denyi ng Jo-El Hanson's (Hanson) notion to change the verdict and
increasing her award for past nedical expenses from $25,000 to
$78,338.97, as well as awarding her a new trial on the renaining
damages.

12 W are presented with two issues on review. First, is
Hanson entitled to her expenses for a surgery, admttedly well-
done, but allegedly not necessitated by her injury, just as a
plaintiff is entitled to her expenses when surgery necessitated
by the injury was negligently performed and aggravates the
injury? Second, was the «circuit <court's own custom zed
instruction on damages and causati on appropriate in this case?

13 We hold that because the jury concluded that Hanson
was injured in the accident, she was entitled to all of her past
medi cal expenses, regardless of whether Hanson's treating
physi ci an perfornmed an unnecessary surgery, under the rule first

enunciated in Selleck v. Janesville, 100 Ws. 157, 75 N.W 975

(1898), as Hanson used ordinary care in selecting her doctor.
Furthernore, we hold the jury's verdict arose from an erroneous
and confusing jury instruction such that there is a reasonable
probability of a different outcome on the renaining danages at
I ssue. As such, the decision of the court of appeals is
af firnmed.
I
14 On June 22, 2000, Hanson was driving to work when she
encountered heavy traffic. She began to slow down and her car
was hit in the back by a truck driven by Caldwell. The truck
2
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was owned by Lindell and insured by Anerican Famly. Cal dwel |
was traveling approximtely five to seven mles per hour at the
time of the accident. It is undisputed that Caldwell was fully
responsi bl e for causing the accident.

15 The followi ng day, Hanson devel oped | ower back, neck
and rib pain. Hanson saw her famly physician, Dr. Kenneth
Saydel, that same day. She began going to physical therapy.
According to Hanson's trial testinmony, the rib pain went away
after six to eight nonths, the |ower back pain went away after
four to six nonths, but the neck pain remained. In July of
2000, she was diagnosed wth post-traumatic cervical dorsal
strain, not inproving. Then in August of 2000 she was di agnosed
with acute denervation activities of the |ower <cervica
vertebrae (based on an electronyogram (EM5 perforned by Dr.
Lynn Ma); post-traumatic cervical dorsal strain, not inproving
wi th radicul opathy; and cervical thoracic spasm with cervica
radi cul opathy (based on the findings of an orthopedic surgeon).
I n Novenber, another EMG perfornmed by Dr. M reveal ed evidence
of acute mld right C5-C6 radicul opathy. Hanson was referred to
a neurosurgeon, Dr. Janes LlIoyd, who determ ned that the 4, G5,
and C6 disks were causing the pain in Hanson's neck. He
recommended surgery and perfornmed it on February 6, 2001,
removing the disks specified and replacing them with bone graph
material (netal plate squares).

16 Hanson filed a lawsuit against the defendants on
August 13, 2001. The case proceeded to trial, where the
l[itability of the defendants was contested. The two issues

3
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before the court were whether Hanson was injured in the accident

and, if injuries existed, the extent of those injuries. The
defendants argued that Hanson's surgery was unnecessary. In
support of this assertion, the defendants’ expert, a

neurosurgeon, Dr. Ronald Pawl, responded "no" when asked if
Hanson's surgery was caused by the accident and stated, "I do
not feel [the surgery] was [nedically] necessary." He also

raised the possibility that the surgery was an act of

mal practice in cross-exan nation. In responding to plaintiff's
counsel, Dr. Pawl stated that surgery which is clearly not
indicated "can be malpractice, but it is not necessarily

mal practice.” In further response to whether he thought Dr.
LIl oyd was inconpetent in his diagnosis that led him to do the

surgery, Dr. Pawl responded, "Yes, | clearly disagree with that,

yes."

M7 However, Dr. Pawl also agreed that Hanson initially
went to the doctor as a direct consequence of the accident, and
t hat she acted appropriately in following her doctor's
recomendation to undergo surgery. Hanson stressed the
exi stence of a causal nexus between the accident and the
treatnment received, relying on the testinmony of Dr. LI oyd. He
testified that the surgery was "necessary" and the structural
damage to her spine was caused by the accident. According to
the plaintiff, this connection, along with the fact that Hanson
acted appropriately in finding a doctor and followng his
instructions, prevented any decrease in the damages awarded as a

result of any m stakes in the nedical treatnent of Hanson.

4
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18 Prior to jury deliberation, Hanson noved for a
directed verdict on the issue of past nedical expenses. The
circuit court denied the notion. Hanson also requested a
special instruction that she be awarded all of her past nedica
expenses and related damages, even if the jury concluded that
sone of her damages were a result of her doctor's malpractice
from the unnecessary surgery. The circuit court refused to give
this instruction.

E At the instruction conference, Hanson also submtted a
nodi fied version of Ws JI—€ivil 1710. The circuit court,
however, refused to give this instruction to the jury. I t
instead gave its own instruction, which was a conbination of Ws
JI—€Civil 1710 (aggravation of injury Dbecause of nedical
negligence), Ws JI—Civil 1500 (cause), and the court's own
addi tional | anguage added fromthe bench.

10 The jury nmade the follow ng award: (1) past nedica
expenses: $25,000; (2) past loss of earning capacity: $7,250;
(3) future nedical expenses: $0; (4) past pain, suffering,
di sability: $15,000; and (5) future pain, suffering, disability:
$0. The $25,000 awarded for past nedical expenses was
approxi mately the anount of Hanson's nedical expenses that were
charged after the accident but before the surgery.

11 Following the verdict, Hanson filed a post-verdict
nmotion requesting the followng: (1) an award of all past
nmedi cal expenses totaling $79,123.97; (2) an award of past |oss
of earning capacity totaling $14,500; and (3) a "fair and
reasonabl e" increase in the award for past pain, suffering and

5
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disability. As one alternative, Hanson requested a new trial on
t hose damages that were not increased, or an entire new trial in
the interest of justice. As another alternative, Hanson asked
the court to order a new trial on the grounds that the verdict
was against the great weight and clear preponderance of the
evi dence. The trial court denied Hanson's notions in an order
filed on April 12, 2004. Hanson subsequentl|ly appeal ed.

12 Hanson renewed her argunents before the court of
appeal s. The court of appeals agreed and reversed the circuit
court's order, granting Hanson $78,338.97% in past nmedical
expenses, instead of the $25,000 awarded by the jury. The court
of appeals also granted Hanson a new trial on the issues of her
past and future pain and suffering and | oss of earning capacity,
based on what it believed was an erroneous jury instruction.

13 The court of appeals ruled that the circuit court
properly refused to affirm Hanson's pre-verdict notion to award
all of her past nedical expenses and related danages. The
def endants expressed the possibility at trial that Hanson was
not injured at all, in which case the jury could agree and not
award Hanson any past nedi cal expenses or other danmages.

14 However, the court of appeals ruled that the circuit
court mstakenly refused to grant Hanson's post-verdict notion
to change the verdict answer to award her the full anount of her

past nedi cal expenses. The jury found that Hanson was injured

2 Apparently, Hanson is not requesting $785.00 in
chiropractic fees in her appeal.
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in the accident (a fact that the defendants did not appeal) and
granted her $25,000, the cost of her nedical expenses prior to

the surgery. Under Lievrouw v. Roth, 157 Ws. 2d 332, 459

N.W2d 850 (Ct. App. 1990), the court of appeals held that
Hanson was entitled to "all of her nedical expenses related to
her original injury, provided that she exercised good faith and

due care in selecting her treating physician."® Hanson v. Am

Famly Mut. Ins. Co., No. 2004AP2065, unpublished slip op., 121

(Ws. Ct. App. Nov. 8, 2005). The defendants' expert, Dr. Paw,
stipulated that Hanson exercised good faith and due care in
selecting her physician. Therefore, the <court of appeals
reversed the circuit court's order denying Hanson's post-verdict
nmotion to change the verdict answer and remanded with directions
to enter judgnent for Hanson, awarding her the full anount of
past nedi cal expenses.

15 The court of appeals also concluded that the circuit
court's jury instructions msstated current |aw The speci al
instruction ordered the jury not to consider any alleged
mal practice, while at the sane time telling the jury "it nust

find that all treatments were related to the accident.” I d.,

3 This rule originated in Selleck v. Janesville, 100 Ws.
157, 163, 75 N.W 975 (1898). W note that the Selleck court
used the term "ordinary care" when referring to the |evel of
care that a plaintiff nust exercise in selecting his or her
physi ci an. In Fouse v. Persons, 80 Ws. 2d 390, 397-98, 259
N.W2d 92 (1977), we used the term "good faith and due care"
when referring to the necessary level of care under Selleck.
The terns "ordinary care" and "good faith and due care" are used
synonynmously, but for the sake of consistency, we use the term
"ordinary care" in this opinion.
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125. "In effect, the trial court told the jury that regardl ess
of whether the surgery was unnecessary, they could not award the
cost of the surgery unless the jury 'relate[d] them to the
accident, those injuries.'” 1d. In the court of appeals' view,
this instruction directly <contradicted established law in
W sconsin, as detailed in such cases as Lievrouw and Fouse V.
Persons, 80 Ws. 2d 390, 259 N.W2d 92 (1977).

116 Finally, the court of appeals concluded that there was
a reasonable probability that the error in the jury instruction
contributed to the outcone of the case. In other words, the
erroneous instruction was sufficient to underm ne confidence in
the case's outcone. According to the court of appeals, "the
i nconsi stent and erroneous instructions in this case probably
caused jury confusion and probably affected the substantial
rights of Hanson with respect to the damage questions in the
special verdict." Hanson, No. 2004AP2065, {31. For these
reasons, the court of appeals remanded for a new trial on the
remai ni ng damages i ssues.

17 The defendants then filed a petition for review in
this court, which we accepted.

I

118 When reviewing a trial court's denial of a notion to
change a jury's special verdict "[i]f there is "any credible
evi dence which wunder any reasonable view supports the jury
finding especially when the verdict has the approval of the

trial court, it should not be disturbed."" Carl v. Spickler

Enters., Ltd., 165 Ws. 2d 611, 625, 478 N.WwW2d 48 (C. App.

8
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1991) (quoting Ostreng v. Lowey, 37 Ws. 2d 556, 560, 155

N. W2d 558, 559 (1968)).

119 As to the allegedly erroneous jury instructions, such
a challenge "warrants reversal and a new trial only if the error
was prejudicial. An error is prejudicial if it probably and not

nmerely possibly msled the jury." Fischer v. Ganju, 168

Ws. 2d 834, 849-50, 485 N.W2d 10 (1992) (citing Lutz v. Shel by

Mit. Ins. Co., 70 Ws. 2d 743, 750-51, 235 N.W2d 426 (1975)).

"If the overall neaning comunicated by the instructions was a
correct statement of the law, no grounds for reversal exist."

Id. at 850 (citing Wiite v. Leeder, 149 Ws. 2d 948, 954-55, 440

N. W2d 557 (1989); State v. Paulson, 106 Ws. 2d 96, 108, 315

N. W2d 350 (1982)).
11

20 The Selleck rule has been a part of Wsconsin case |aw
since 1898. This rule essentially states that when a tortfeasor
causes an injury to another person who then undergoes
unnecessary nedical treatnment of those injuries despite having
exercised ordinary care in selecting her doctor, the tortfeasor
is responsible for all of that person's damages arising from any

m st aken or unnecessary surgery. See Butzow v. Wausau Meni |

Hosp., 51 Ws. 2d 281, 285-86, 187 N.W2d 349 (1971).°*

“In Butzow v. Wausau Menorial Hospital, 51 Ws. 2d 281,
285-86, 187 N W2d 349 (1971), we cited to the Restatenent
(Second) of Torts 8 457 (1965) in discussing the principle that
a tortfeasor is liable for the consequences of treatnent that
aggravates the original injury. Section 457 is entitled
"Additional Harm Resulting From Efforts to Mtigate Harm Caused
by Negligence" and reads as foll ows:
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21 In Selleck, 100 Ws. at 159, the plaintiff sustained
injuries by reason of an allegedly defective sidewalk. The Cty
contended that the circuit court erroneously gave the jury the

fol | om ng charge:

"The plaintiff is not held responsible for the errors
or mstakes of a physician or surgeon in treating an
injury received by a defect in the street or sidewalKk,
provi di ng she exercises ordinary care in procuring the
services of such physician. Where one is injured by
the negligence of another, or by negligence of a town
or city, if her damages have not been increased by her
own subsequent want of ordinary care she wll be
entitled to recover in consequence of the wong done,
and the full extent of damage, although the physician
that she enployed omtted to enploy the renedi es nost
approved in simlar cases, and by reason thereof the
damage to the injured party was not dimnished as much
as it otherw se should have been."

Id. at 163 (list of cited cases omtted). The court concluded
this charge was supported by authority as well as reason. The
court further found "'where personal injuries result proximtely
from negligence or other tort, the wongdoer is liable for the
damages actually sustained, although they are increased by a

tendency to disease on the part of the person injured.'"” |1d. at

If the negligent actor is liable for another's bodily
injury, he 1is also subject to liability for any
additional bodily harm resulting from normal efforts
of third persons in rendering aid which the other's
injury reasonably requires, irrespective of whether
such acts are done in a proper or a negligent manner.

Id. at 286 (quoting Restatenent (Second) of Torts 8§ 457). As
stated in Butzow, this doctrine was adopted by Wsconsin in
Sel | eck.

10
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164 (quoting MNamara v. Cintonville, 62 Ws. 207, 22 N W 472

(1885)).

22 This court last cited the Selleck rule alnost 30 years

ago in Fouse. In that case, the plaintiff sought damages
totaling $5,400, which included all nedical and hospita
expenses, including the surgery in question. Fouse, 80

Ws. 2d at 396. The defendant challenged the necessity of the
surgery, the cost of which was included in the total. Id. at
397. The circuit court determned that even if the jury agreed
wth the defendant's theory, the danages should have been for
$393—the ampbunt of expenses incurred up to the surgery—and
therefore the anobunt of $1,750 the jury actually awarded was

perverse. 1d. This court then stated the follow ng:

[T]he fault in the award may go deeper. The theory of
the defense is that some of the damages resulted from
m st aken nedical treatnent. The rule for awarding
damages for injuries aggravated by subsequent m staken
medical treatnent was established in Selleck .
Janesville in 1898, and has been followed since.
Assuming that the plaintiff exercised good faith and
due care in the selection of his treating physician,
an assunption borne out by the record in this case,
under the Selleck rule the defendants are liable for
the full amount of damages caused by the aggravation.
However, the plaintiff did not request a jury
instruction regarding the defendants' liability for
damages aggravated by nal practice or mstake and has
not challenged the instructions as given on appeal.
We therefore confine our review to the fault found by
the trial court.

ld. at 397-98. The inplication of this statenent is clear: had
the plaintiff requested a Ws JI—€ivil 1710 instruction, as a

matter of law he would have been entitled to the full $5,400

11
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under Sel | eck. As noted by the court of appeals, this case is
"eerily simlar" to Fouse. W agree and conclude the Selleck

rule should apply in this case as it did in Fouse.

23 The defendants argue that there is a difference
bet ween unnecessary nedical treatnment, as opposed to nedical
mal practice that causes aggravation of injuries. In this case,
the defendants contend that there is no causal relationship
between the accident and the surgery perfornmed by Dr. Lloyd.
Therefore, in the defendant's view, this case should not be
subject to a Ws JI—€ivil 1710 instruction, because such an
instruction "is to be used in cases where there is at issue
aggravation of damages because of subsequent negligent nedical
treatnent of injuries sustained in the accident.” Ws JI—&Civi
1710 Conment . In support of its argunent, the defendants point
to the testinmony of Dr. Pawl who found no spinal pathol ogy
causally related to the accident. Addi tionally, the defendants
contend the jury verdict, which awarded solely pre-surgery past
medi cal expenses, denonstrates the jury concluded that the
surgery was not causally related to the accident.

24 Contrary to the defendants' argunent, the jury's award
of pre-surgery past nedical expenses denonstrates that it
believed Hanson was injured in the accident, as there was no
evi dence presented at trial that she had any neck pain prior to
the accident. Thus, the jury rejected the defendants’
contention at trial that Hanson was not injured in the accident.

Applying the Selleck rule to the jury's findings, Hanson was

12
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entitled to all of her past nedical expenses, if she used
ordinary care in selecting her physicians.

125 One of the defendants' main argunents at trial was
that the accident was not causally related to the surgery. The
i nportant questions are whether the surgery arose from an
initial injury that itself was caused by the accident and
whet her Hanson used ordinary care in selecting her physician.
Here, the jury determned that Hanson was injured in the
accident, and while seeking treatment with ordinary care she had
an allegedly unnecessary surgery perforned. These facts are
sufficient to bring this case under the anbit of the Selleck
rul e.

26 The defendants also argued at trial that Hanson tends
to exaggerate her injuries and has a denonstrated history of
medi cal conplaints with no organic cause. The jury rejected
this theory and concluded that she did in fact suffer an injury
in the accident. For purposes of the Selleck rule, it does not
matter if Hanson is a person who is very focused on her physical
pain, as long as Hanson used ordinary care in selecting Dr.
Lloyd. In this case, there was no dispute that Hanson exercised
ordinary care in selecting Dr. Lloyd.

27 Hanson was referred to Dr. Lloyd by her famly doctor
because an EMG showed evidence of an acute mld right C5-C6
radi cul opathy. Dr. Ma determ ned that no surgery was indicated,
but Dr. Lloyd disagreed. In Dr. Lloyd's opinion, this injury
was caused by the autonobile accident. Dr. Lloyd may have
m sdi agnosed those injuries, but they were the reason she was

13
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treat ed. Dr. Pawl even admitted as such. Because Hanson used
ordinary care in selecting her physician and that physician
subsequently performed an allegedly unnecessary surgery,
al though one still arising from the original injury caused by
Caldwel |, the defendants are responsible for the expense of the
surgery, consistent with the Sell eck rule.

128 As further support for this conclusion, we cite to

Hont haners Restaurants, Inc. v. Labor and Industry Review

Comm ssion, 2000 W App 273, 240 Ws. 2d 234, 621 N W2d 660.
In that case, Dawn Stanislowski (Stanislowski) injured her arm
while working at a George Webb's Restaurant, owned by Hont haners
Restaurants, Inc. (Honthaners). Id., 13. St ani sl owski  was
awarded tenporary total disability and a paynent of her accrued
medi cal expenses for approximately a six-nonth tinme period. Id.
Later, she sought additional disability benefits and paynent for
addi tional nedical expenses. Id., Y4. The Labor and Industry
Review Comm ssion ordered Stanislowski's enployer to pay
tenporary total disability and certain nedical expenses for
anot her 13 nonths. Id., 97. On appeal, Honthaners argued
St ani sl owski was not entitled to additional benefits because her
additional nedical treatnent and expenses were unnecessary and
unreasonabl e. The court of appeals disagreed, and the order was
af firnmed.

129 The court noted that there were two conflicting
medi cal opinions concerning the injury. Id., fT22. One doct or
felt that Stanislowski needed prolonged treatnent, while the
other believed the injury had heal ed. | d. VWil e we recognize

14
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there was no dispute between the parties that Stanislowski
suffered an injury, she allegedly took a course of unnecessary
treat nent. Id. The court of appeals, however, decided she
should still be conpensated for her alleged additional nedical
treat nent because she accepted the additional treatnment in good
faith. Id. Simlarly, Hanson arguably underwent unnecessary
treatnent, and in our view, because the jury decided she was
injured, she should |ikew se be conpensated for her past nedical
expenses.

130 For all of the above reasons, we affirm the court of
appeals as to this issue and conclude as a matter of |aw that
Hanson is entitled to all of her past nedical expenses.

IV

131 We next turn to the disputed jury instruction. The
court of appeals concluded that the circuit court's instruction
on "Damages and Causation" was erroneous and confusing. Thi s
instruction created by the circuit court was based on Ws JI—
Cvil 1710 and Ws JI—€ivil 1500. Al t hough defense counse
argued that no aspect of Ws JI—€Cvil 1710 was necessary,
counsel did believe the version was a correct statenent of the
| aw. The defendants argue that there was nothing wong with the
instruction, and if there is a problem it lies wth the fact
that the trial court may have stated too nuch.

32 As read to the jury, the instruction was as follows:®

® The enphasized portions indicate the relevant deviations
the circuit court made fromits witten instruction.

15
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You nust decide whether the defendant, Kevin L
Cal dwel | s, negligence caused the injury suffered by
the plaintiff, Jo- El Hanson. The defendant's
negligence caused the injury if it was a substantial
factor in producing the injuries.

One of the issues in this case for you to decide is
whet her the nedical procedures and treatnents used by
her treating doctors related to the injuries she
received in the accident. Were the injuries treated
by her doctors a part of the original injuries, and/or
t he nat ur al and pr obabl e consequence of t he
defendant's negligence, and/or the normal incidence of
nmedi cal care necessitated by t he def endant ' s
negl i gence.

If there is a causal connection between the accident
and the treatment she received and her danages, your
answer to the question on danmages for her personal
injuries should be for the entire anount of damages
sustained and should not be decreased because a
def ense doctor questions the procedure used by the
plaintiff's treating doctors. | think that is a very
i mportant comrent.

Now there's been talk here about nal practice |law, and
|"ve told you there is no issue of malpractice in this
case. It is a difference of opinion as to whether or

not the injuries were caused by the accident. It's a
superfluous matter about one doctor tal king about what
anot her doctor should have done. It is inproper in

this case as far as | am concerned and should not be

considered by you. Any reduction should be—woul d be—
—any reduction would be contrary to long, established

principles that a defendant who causes injury is

responsible for any aggravation that results from
i nproper—the alleged inproper nedical treatnment for

that injury as long as the plaintiff has exercised

good faith and due care in selecting the treating

physi ci ans.

The evidence in this case indicates that the plaintiff
used ordinary care in selecting her treating doctors.
So what does this basically say? It says, she went to
her doctor, the doctor used a procedure, t he
procedures were done and they followed. |If you relate
them to the accident, those injuries, she should

16
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receive the entire anount of danages she sustained for
that, those procedures.

133 The Comment to Ws JI—Civil 1710 reveals that the
instruction is generally used in situations "where there is at
i ssue the aggravation of danmages because of subsequent negligent
medi cal treatnment of injuries sustained in the accident.” Ws
JI—€Civil 1710 Conment.

134 This i nstruction conveys t he "l ong- est abl i shed
principle that a defendant who causes injury is responsible for
any aggravation that results from inproper nedical treatnent, as
long as the plaintiff has 'exercised good faith and due care' in
selecting his or her treating physicians.” Li evrouw, 157
Ws. 2d at 358.

35 In Lievrouw, an expert for the defense, in an action
for personal injuries arising out of an autonobile accident,
testified that the plaintiff "would have had a better recovery
if he had been treated earlier and differently by his
physicians.” 1d. at 357. The expert, however, said he was not
accusing the treating physicians of nmalpractice. Id. The
circuit court gave Ws JI—Civil 1710 as a jury instruction, and
the defendants clainmed that such an instruction was inproper
because there was no expert testinony concluding that the
treating physicians were guilty of malpractice. |d.

136 The court of appeals disagreed, and held that the
expert's testinony was "designed to leave the jury wth the
inpression that part of [the plaintiff's] injuries were caused

by his treating physicians and not by the accident,” which could

17
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have led the jury to reduce damages contrary to the Selleck
rule. |d. at 358.

137 In this case, the circuit <court faced a simlar
problem with regard to the testinony of Dr. Pawl, the defense
expert. H's video testinony played to the jury, included the

fol |l ow ng:

MR. PARLEE: And doctor, to a reasonable degree of
medi cal certainty, given all the data you have
reviewed in this case, including the nedical records,
the radi ol ogi cal films, test results, deposi tion
transcripts, was M. Hanson's cervical fusion and
related treatnent caused by the accident on June 22 of
20007

DR PAW.: No.

MR. PARLEE. Did that accident in any way render the
fusion and rel ated treatnent nedically necessary?

DR. PAW.: No, absolutely not.

MR. PARLEE: Do you feel that the surgery on Ms. Hanson
was in and of itself medically necessary?

DR PAW.: No, | do not. | do not feel it was
necessary.

138 On cross-exan nation, Hanson's counsel asked Dr. Paw

t he foll ow ng:

VR. WARSHAFSKY: You think Dr. Lloyd commtted
mal practice, isn't that true?

DR PAW.: | didn't review it to the extent of
answering that question, but there is no question in
my mnd it is ny opinion that that surgery was not
i ndi cat ed.

MR.  WARSHAFSKY: |If a doctor does surgery that's
clearly not indicated, isn't it mal practice?

18
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MR. PARLEE: | object in that <calls for a |Iegal
concl usi on. It is also irrelevant to the case.

DR PAW.: It <can be malpractice, but it 1is not
necessarily mal practi ce.

MR. WARSHAFSKY: Do you think Dr. Lloyd was negligent
or inconpetent, or what?

DR. PAW.: No, | think he did a very good job on the
surgery.

MR. WARSHAFSKY: A good job on the surgery. Do you
think he was inconpetent doing the surgery to start
Wt h?

DR. PAW.: No, if he were inconpetent he wouldn't have
done a good job with the surgery.

MR. WARSHAFSKY: Do you think he was inconpetent in his
di agnosis that led himto do surgery?

DR. PAW.: Yes, | clearly disagree with that, yes.

139 Although the defendants may not have intended to raise
an issue of nedical malpractice with this questioning of Dr.
Pawl , that is what happened. Clearly though, nmalpractice was
not an issue in the case, as no doctors were naned in the
lawsuit, and the circuit court believed a curative instruction
was necessary. In other words, Dr. Pawl's testinony m ght have
left the jury with the inpression that part of Hanson's injuries
were caused by Dr. Lloyd and not by the accident. "If believed,
this testinony could have led the jury to reduce the award of
conpensatory danmages to [Hanson] accordingly. Such a reduction
woul d have been contrary to the [Selleck rule.]" Lievrouw, 157
Ws. 2d at 358. Thus, the circuit court, in its discretion,

concl uded that using Ws JI—€ivil 1710 was appropri ate.
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140 However, Ws JI—€ivil 1710 was not wused by the
circuit court in this case. Instead, the circuit court gave the
instruction quoted above. The court of appeals interpreted this

instruction as foll ows:

By telling the jury that it could not consider the
doctor's alleged nalpractice, and at the sane tine
telling the jury it nmust find that all treatnents were
related to the accident, the trial court let the jury
decide that the treatnment it concluded was unnecessary
was not 'caused' by the accident, and was therefore
not conpensabl e. That IS not t he law in
Wsconsin. . . . In effect, the trial court told the
jury that regardless of whether the surgery was
unnecessary, they could not award the cost of the
surgery unless the jury ‘'relate[d] them to the
accident, those injuries.’

Hanson, No. 2004AP2065, 125. W agree with the court of appeals
that the instruction, as read to the jury, was an erroneous
statenent of Wsconsin |law. The nodified version created by the
court was unnecessary and only brought serious confusion into
pl ay.

41 Having concluded that the jury instruction was
erroneous because it was directly at odds with current Wsconsin
| aw, we nust determ ne whether a newtrial is necessary.

142 We conclude that based on the jury's awarding of only
pre-surgery past medical expenses, this instruction probably
msled the jury. That is, although the jury determ ned that
Hanson had been injured in the accident, it granted her only
$25,000 in past nmedical expenses, as opposed to the full anount
of $78,123.97. It appears that the amounts awarded for the

remai ni ng damages were also limted to danages incurred prior to
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the surgery. Because the jury msapplied the law as to past
medi cal expenses, there is a reasonable probability of a
different outcone with respect to the remai ning danages at issue
if the jury is correctly instructed on the |aw. Therefore, we
agree with the court of appeals that a new trial is necessary on
t he remai ni ng damages at i ssue.
\Y

143 We hold that because the jury concluded that Hanson
was injured in the accident, she was entitled to all of her past
medi cal expenses, regardless of whether Hanson's treating
physi ci an perfornmed an unnecessary surgery, under the rule first
enunciated in Selleck, 100 Ws. 157, as Hanson used ordinary
care in selecting her doctor. Furthernore, we hold the jury's
verdict arose from an erroneous and confusing jury instruction
such that there is a reasonable probability of a different
outcone on the remining damages at issue. As such, the
deci sion of the court of appeals is affirned.

By the Court.—Fhe decision of the court of appeals is

af firned.
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144 SH RLEY S. ABRAHAMSON, C. J. (concurring). | agree
that the cause should be remanded for a new trial on damages.

45 Qur case law and the Restatenment (Second) of Torts,
upon which our case |aw substantially relies, nmake clear, as the
majority opinion explains, that a tortfeasor is liable for
damages sustained by an injured plaintiff when being treated for
an injury sustained in the collision at issue.

146 The problem in the instant case is that Caldwell et
al., the defendants, may have tried to put forth two different
theories of nonliability. Under one theory, the surgery was
performed as treatnment for injuries sustained in the collision
but the surgery was unnecessary. Selleck clearly forecloses
t hi s defense.

147 The defendants may have also tried to advance a second
theory, that 1is, that the surgery, necessary or not, was
performed not to treat the injuries Hanson, the plaintiff,
sustained in the collision at issue, but, rather, to treat an
injury Hanson sustained at sonme other tine. This theory,
however, was not well developed by the defendants and was
blended wth the argunent that the surgery was sinply
unnecessary. See mmjority op., Y137-38 and the trial transcript
guoted therein. The court of appeals clearly saw that the
def endant s’ argunents were intertw ned, over | appi ng, and
confusing, and wultimately concluded, as has the mgjority
opinion, that the record raised the Selleck issue: "The only

i ssues were whether Hanson was injured by the accident, and the
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extent of those alleged injuries. Caldwell's theory of the case
was that the inpact could have been great enough to cause a
strain, but was not great enough to cause structural damage
necessitating surgery. Thus, Caldwell argued, the surgery was

unnecessary." Hanson v. Am Family Mit. 1Ins. Co., No.

2004AP2065, wunpublished slip op., 16 (Ws. C. App. Nov. 8,
2005) .

148 W are thus left with a nuddled defense and a nuddl ed
record. | am therefore satisfied that the majority opinion
correctly concludes that on the record before the court, the
Selleck rule applies and the plaintiff is entitled to a new
trial on the issue of damages.

149 For the reasons set forth, | concur.



No. 2004AP2065. dt p

150 DAVID T. PROSSER, J. (di ssenting).
51 "Post hoc, ergo propter hoc" is Latin for: "after

this, therefore because of this.” Black's Law Dictionary 1186

(7th ed. 1999).

52 "Post hoc, ergo propter hoc" is a logical fallacy that
assunes that if one event occurs after another, then the first
event caused the second event.

| . | NTRODUCTI ON

153 The nmmjority purportedly applies the rule set forth in

Selleck v. Janesville, 100 Ws. 157, 75 NW 975 (1898). The

Selleck rule provides that "a defendant who causes injury is
responsible for any aggravation that results from inproper

medi cal treatnent, as long as the plaintiff has 'exercised good

faith and due care' in selecting his or her treating
physi ci ans. " Lievrouw v. Roth, 157 Ws. 2d 332, 358, 459
N.W2d 850 (C. App. 1990). In Fouse . Per sons, 80

Ws. 2d 390, 259 N W2d 92 (1977), the court commented that

“[t]he rule for awarding damages for injuries aggravated by

subsequent m staken nedical treatment was established in
Selleck.” 1d. at 397 (enphasis added); see Selleck, 100 Ws. at
163.

154 Although the Selleck rule remains good |aw, the issue
presented in this case is whether the Selleck rule is
appl i cabl e. In my view, the Selleck rule does not apply until
the plaintiff establishes a causal connection between the

defendant's negligence and the injury or condition for which a
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physi ci an renders i mpr oper nmedi cal treat ment. St at ed
differently, it is not enough to show that the defendant caused
an injury. The plaintiff nust establish a chain of causation
between the defendant's negligence and any injuries for which
t he defendant seeks danages. A coincidental correlation is not
sufficient.

55 These principles are recognized in existing jury
instructions. (1) If a defendant causes injury A the defendant
is responsible for all the danmages arising from injury A
i ncluding inproper nedical treatnent that aggravates injury A
See Ws JI—Civil 1710. (2) If a defendant causes injury A and
injury A aggravates existing injury or condition B, the
def endant is responsible for all resulting danages. See Ws JI—
—€ivil 1715. (3) |If a defendant causes injury A the defendant
is responsible for all danmages arising from injury A but not
damages arising from injuries that are not in the chain of

causation. See Ws JI—Civil 1720, which provides:

[ Yfou cannot award any danages for any (pre-
exi sting di sease, condi tion, or ai | ment)
(predisposition to disease) except insofar as you are
satisfied that the (disease, condition, or ailnent)
(predisposition to disease) has been (aggravated)
(activated) by the injuries received in the accident
on (date). If you find that the plaintiff had a (pre-
existing disease or condition which was dormant)
(predisposition to disease) before the accident but
that such (disease or condition) (predisposition to
di sease) was (aggravated) (brought into activity)
because of the injuries received in the accident, then
you should include an anmount which wll fairly and
reasonably conpensate (plaintiff) for such damages
(plaintiff) suffered as a result of such (aggravation)
(activation) of the condition.




No. 2004AP2065. dt p

Any ailnment or disability that the plaintiff may
have had, or has, or may l|ater have, which is not the
natural result of the injuries received in this

accident, is not to be considered by you in assessing
damages. You cannot award damages for any condition
which has resulted, or will result, from the natural

progress of the pre-existing disease or ailnment or
from consequences which are attributable to causes
ot her than the accident.

If the plaintiff was nore susceptible to serious
results fromthe injuries received in this accident by
reason of a (pre-existing disease or condition)
(predisposition to disease) and that the resulting
damages have been increased because of this condition,
this should not prevent you from awardi ng damages to
the extent of any increase and to the extent such
damages were actually sustained as a natural result of
t he acci dent.

Ws JI—€ivil 1720 (enphasis added).

56 This case is changing the |aw | f a defendant causes
injury A 1is the defendant responsible not only for injury A but
also for injury or condition B, which is not related to injury
A, sinply because injury or condition B was treated after injury
A? The mgjority's answer appears to be "yes." Not ably absent
from the majority opinion is any discussion of whether the
accident caused the injury for which Hanson received surgery.
Instead, the majority directs its analysis to two questions:
"[1] whether the surgery arose from an initial injury that
itself was caused by the accident and [2] whether Hanson used
ordinary care in selecting her physician." Mijority op., 125.1

157 The second question is not critical in this case, the

first question is. Wsconsin JI—€ivil 1720 wunquestionably

! Stated otherwise, the majority's opinion neans that if a
plaintiff can prove a coincidental correlation she can satisfy
t he causation el enent of a negligence claim

3



No. 2004AP2065. dt p

creates a jury question about whether the surgery "arose from an
initial injury.” In this case, credible evidence supports the
jury verdict. The jury verdict is consistent with the inference
to a finding that the bodily injury or condition for which Jo-E
Hanson underwent surgery was not caused by the defendant's
negl i gence.

158 The mmjority disagrees. The mjority concludes that
because the plaintiff experienced neck pain after an accident,
t he acci dent caused the neck pain. Post hoc, ergo propter hoc.

159 Consequently, the najority opinion either absolves the
plaintiff from proving causation as an el enent of her negligence
claim as a matter of law, or it conpletely undermnes the
sanctity of the jury verdict. To respect trial by jury, the
court ought to draw all reasonable inferences in favor of the
verdict instead of substituting its own inferences and fact
determ nati ons for t hose of t he jury. See

Ws. Stat. § 805.14(1); Mrden v. Cont'l AG 2000 W 51, {38,

235 Ws. 2d 325, 611 N. W2d 659.

[ 1. BACKGROUND
160 The facts of this case are as follows. On June 22
2000, Kevin Caldwell, while driving a truck, struck Jo-E

Hanson's car in the rear at a speed of five to seven niles per
hour . The next day, Hanson visited her doctor, Dr. Kenneth
Saydel, because she was experiencing |ower back, neck, and rib
pai n. About a nonth after the accident, in July 2000, she was
di agnosed with post-traumatic cervical dorsal strain. Al t hough

the rib and |ower back pain went away after some nonths wth

4
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physi cal therapy, the neck pain renained. I n Novenber 2000 Dr.
Lynn Ma diagnosed the plaintiff with acute mld right C5-C6
radi cul opathy and referred the plaintiff to a neurosurgeon, Dr.
Janmes LI oyd. Dr. Lloyd recommended surgery and perforned the
surgery in February 2001.

161 The plaintiff filed a |lawsuit against the defendants,
and the case proceeded to trial. The issues before the court
wer e whet her Hanson was injured in the accident and, if so, the
extent of those injuries. The evidence adduced at trial reveals
conflicting testinony from various doctors as to whether the
accident caused the structural danmage (the radiculopathy) in
Hanson's neck, which led to the surgery.

62 The jury awarded Hanson past nedical expenses in the
amount of $25, 000—+oughly the anobunt of her nedical expenses
incurred after the accident but before the surgery. Hanson

filed a post-verdict notion requesting that she be awarded all

past nedical expenses, $79,123.97, including the expenses of
surgery. After the trial court denied Hanson's notion, she
appeal ed. Applying the Selleck rule, the court of appeals

reversed the circuit court's order and granted Hanson all her
nmedi cal expenses, including the cost of surgery, and granted a
new trial on the issue of other damages.
[11. SUFFI Cl ENCY OF THE EVI DENCE
63 This case requires the court to decide whether the
evidence is sufficient to sustain the jury's determ nation. The
standard of review for sufficiency of the evidence is narrow

"Appel late courts in Wsconsin will sustain a jury verdict if
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there is any credible evidence to support it." Mor den, 235
Ws. 2d 325, ¢{38. Thus, "if the evidence gives rise to nore
than one reasonable inference, [the court nust] accept the
particular inference reached by the jury." Id., 139
Simlarly, the court nust accept the jury's inference even if
stronger and nore convincing evidence supports a contradictory
inference. 1d.

64 In this case, the standard of review "is even nore

stringent because the circuit court approved the jury’s

verdict." Id., 940. Thus:

We afford special deference to a jury determination in
those situations in which the trial court approves the
finding of a jury. In such cases, this court wll not
overturn the jury's verdict unless "there is such a
conplete failure of proof that the verdict nust be
based on specul ation.™

| d. (quoting Coryell v. Conn, 88 Ws. 2d 310, 315, 276

N.W2d 723 (1979)).

165 Wth this standard of review firmy in mnd, an
appellate court nust "search the record for credible evidence
that sustains the jury's verdict, not for evidence to support a
verdict that the jury could have reached but did not." Mbrden
235 Ws. 2d 325, {39. After having reviewed the record, |

concl ude credi bl e evidence supports the jury verdict.?

2 Although the mmjority correctly states the standard of
review, it fails to apply the standard. I nstead, the mjority
replaces its own inferences for those of the jury. By doing so,
the magjority underm nes the function of the civil jury trial, a
function that has long been stated "as an essential bulwark of
civil liberty." Galloway v. United States, 319 U S. 372, 397
(1943).
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166 At trial, the defendants contested the causal
connection between the accident and Hanson's radicul opathy.
Causation turns on "whether the defendant's negligence was a

substantial factor in producing the injury.” N euwendorp v. Am

Famly Ins. Co., 191 Ws. 2d 462, 475, 529 N W2d 594 (1995).

The jury's decision to limt Hanson's recovery of nedical
expenses to pre-surgery medical expenses is consistent with a
finding that the accident caused sone of Hanson's nedical
problens, but that neither the accident nor Dr. Lloyds
allegedly negligent treatnment of Hanson's accident-related
injury caused the structural damage (radiculopathy), which
pronpted Dr. Lloyd to operate.

167 Credible evidence presented at trial supports the
inference that the jury determ ned the accident caused tenporary

soft tissue damage but did not cause, and was otherw se

conpletely unrelated to, any structural damage. Accordi ngly,

the jury could have correctly awarded Hanson the nedical
expenses she incurred after the accident but before the surgery
wi thout violating the rule set forth in Sell eck.

168 In his closing argunent, defense counsel forcefully
argued that Hanson suffered two distinct injuries or conditions

caused by two different sources. He stated:

[I]t is from a bionmechanical standpoint inpossible
that she could have had any structural damage causing
surgery. It may be your judgnent as a jury that she
had sone tenporary soft tissue disconfort as a result
of the accident. W are not saying, we are not trying
to claim that that's inpossible. But if that's the
case, her damages should be Ilimted accordingly.
(Enmphasi s added.)
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169 The closing argunent was not the first instance where
the record displays evidence of tw distinct injuries. In
def ense counsel's opening statenent, he stated: "The evidence is
going to show with sonmeone like [the plaintiff], an accident
like this at the nobst is going to cause sone tenporary soft
tissue soreness in the neck. . . . And that's the extent of
what this accident had caused." Defense counsel also stated to
the jury that he was going to present a witness, Dr. Afred
Bowles, who was going to testify that, "from a physical
standpoint . . . there was [not] enough force or even injury in
the accident to cause any sort of structural problem in the
spine that would give rise to surgery.™

170 Defense counsel fulfilled the prom se he nade to the
jury in his opening statenent. The record is replete wth
evidence that the plaintiff suffered from tw distinct injuries
or conditions. For instance:

(A) Wen cross-examned, Dr. Lloyd stated that the initial
injury from the accident was "post-traumatic cervical dorsa
strain" or nuscle strain. The nuscle strain was of the type one
would receive by lifting something too heavy, but it did not
involve any problenms wth the spinal cord or nerve root
associated with structural damage. Fromthis evidence, the jury
could have inferred that there were two distinct injuries, one
caused by the accident and one not caused by the accident.

(B) During re-direct examnation, Dr. Lloyd stated that

Hanson had two distinct injuries: permanent nerve root injury
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and muscle and soft tissue injury. Again, the jury could have
found different causes for each distinct injury.

171 The record also contains evidence that the accident
did not cause or lead to treatnment that caused the structural
damage:

(A) Hanson testified that she had done sone horseback
riding and sledding before the accident and had done sone
shoveling after the accident. From this statenment, the jury
could have inferred that these other activities, not the
acci dent, caused the structural danmage that led to the surgery.

(B) Upon direct examnation, Dr. Lloyd stated that since
the tinme of the accident, Hanson had "conpl ained of posterior
neck pain radiat[ing] into her right arm and nunbness into her
hand, and that she also noticed weakness of her right arm"”
Upon cross-exan nation, however, Dr. Lloyd acknow edged that
even before the accident, Hanson had conplained of some hand
nunbness. The jury could have inferred from these statenents
that because Hanson experienced sonme of the sane synptons of
structural danmage before the accident, the structural danmage
exi sted before the accident, and that the accident did not cause
the structural danage.

(G Upon direct examination, one of the defendant's
experts, Dr. Bowes, stated that there was no evidence of a
causal relationship between the accident and the structural

damage:

| can't find a . . . causal relationship between the

i npact, the inpact related novenent of the car and her

body that would lead to the types of nedical problens

that are seen and treated down the road, especially
9
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related to the cervical spine and cervical nerve roots
and pain and synptons in the upper extremty.

He acknow edged, however, that the accident could have caused
sonme kind of mnor injury, such as nuscle strain. The jury
could have determ ned that the accident caused the nuscle strain
but not the structural damage.

(D) Upon cross-examnation, Dr. Bowes stated that the
structural damage could have been caused by an inpact-related
injury, but that it could also have been caused by a non-inpact-
related injury. Dr. Bowes stated that there are other factors
t hat cause nerves not to conduct well.

72 Wiile the record contains evidence contrary to the

inference that the accident caused structural damage,? an
appellate court nust "view] the evidence in a |Ilight npst
favorable to the jury verdict and . . . accept[] the particular
inferences drawn by the jury." Morden, 235 Ws. 2d 325, 941

The mpjority fails to search the record for evidence supportive
of the jury verdict and dism sses the possibility that the jury
could have reasonably found that there were tw distinct
injuries or conditions, one caused by the accident and one
unrelated to the accident or the subsequent treatnent. By
ignoring this possibility and awarding full danages as a matter

of law, the mmjority either wusurps the role of the jury or

3 Interestingly, it was not until the plaintiff's closing
argunent that the plaintiff asserted the theory that negligent
treatnent of the nmuscle strain caused the structural danmage to
t he neck. The evidence adduced at trial does not support this
assertion.

10



No. 2004AP2065. dt p

effectively eliminates one el enent of negligence: causation.* By
all owi ng Hanson to recover damages for an injury that may not
have been caused by the accident or by subsequent treatnent of
an accident-related injury, the majority expands the Selleck
rul e and enbraces a fallacy.

173 The Selleck court stated: "The plaintiff is not held
responsi ble for the errors or m stakes of a physician or surgeon

in treating an injury received by a defect in the street or

si dewal k, providing she exercises ordinary care in procuring the
services of such physician.” Selleck, 100 Ws. at 163 (enphasis
added) . The Selleck rule, therefore, recognizes liability for
unnecessary nedical treatnment, but only for treatnment of
injuries caused or aggravated by the accident.

174 The inportance of first establishing a causal
connection between the defendant's negligence and the injury
aggravated or caused by a treating physician's negligence was

made cl ear in Butzow . Wausau Menori al Hospi t al , 51

Ws. 2d 281, 285-86, 187 N.W2d 349 (1971). The court expl ai ned
that the Selleck rule reflects a public policy determ nation as
to "where the line of causation should end.” 1d. at 286. Thus,
the Selleck rule presupposes causation and becones rel evant once

a plaintiff establishes a causal connection between the

* The majority's view of this case stands in stark contrast
to how the circuit court perceived this case. After hearing all
the evidence at trial and before instructing the jury, the
circuit court judge explained: "[T]his court has an obligation
to direct this jury and keep their eye on the ball here and this
is a causation case. It's nothing nore than that on these
facts." (Enphasis added.)

11
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defendant's negligence and the plaintiff's bodily injury for
which treatnent is provided. See id.

175 Wet her t he def endant ' s negl i gence caused t he
structural danage to Hanson's cervical vertebrae was hotly
di sputed at trial. Neverthel ess, the majority assiduously
avoi ds the question of whether the surgery was causally rel ated
to the accident. Rather, the mgjority focuses its discussion on
"whether the surgery arose from an initial injury that itself
was caused by the accident.” 1d. Under this extension of the
Selleck rule, a plaintiff is able to recover damages for any
nmedi cal treatnment as long as the treatnment was prescribed as a
result of inquiry about an accident-related injury.

176 To illustrate, inmagine that a plaintiff is injured in
a car accident and immedi ately experiences pain in her big toe
and then, a couple days |ater, experiences inflanmation and
di sconfort in the ball of her foot. She visits a doctor who
finds that she has fractured her big toe, and who di agnoses her
as in need of surgery to renove an extra bone in the ball of her
foot.®> The doctor reasons that the accident probably aggravated
the tendon that attaches to this extra bone. It turns out,
t hough, that the doctor was wong in tw regards: (1) the
surgery was not necessary, and (2) the aggravation of the
plaintiff's tendon was caused not by the accident but by the

plaintiff having run a marathon three days before the accident.

® This is an actual nedical condition called accessory
navi cul ar syndrone.

12



No. 2004AP2065. dt p

177 Under the mpjority's interpretation, if the jury were
to find that the accident caused the fractured toe, then, as a
matter of law, the defendant would be liable not only for the
damages associated with the fractured toe, but also for the
damages associated with the inflamed tendon, including the
resulting surgery, even though there was no causal connection
bet ween the accident and the presence of the extra bone.®

178 Thus, the mpjority effectively elimnates the need to
prove causation in certain situations. This nakes Ws JI—Civi
1720 a dead letter, replacing it with the reasoning of post hoc,
ergo propter hoc.

I'V. THE JURY | NSTRUCTI ONS

179 The nmajority concludes the jury instruction "was an
erroneous statenent of Wsconsin law]" and that it "probably
msled the jury." Majority op., 1940, 42. Utimately, its
anal ysis of this issue proves conclusory and unconvi nci ng.

80 A circuit court "has broad discretion when instructing

a jury." Fischer v. Ganju, 168 Ws. 2d 834, 849, 485 N.W2d 10

(1992). "A challenge to an allegedly erroneous jury instruction
warrants reversal and a new trial only if the error was
prejudicial.” 1d. "An error is prejudicial if it probably and

not nmerely possibly msled the jury.” Id. at 850. "If the

® This scenario is different from a scenario where the
doctor was negligent and aggravated the tendon while treating
the fractured toe. In that case, the defendant would be liable
for the damage to the tendon under the Selleck rule because the
doctor aggravated a pre-existing injury while treating an
accident-related injury.

13
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overal | nmeaning conmunicated by the instructions was a correct
statement of the law, no grounds for reversal exist." |I|d.

81 The mmjority uncritically adopts the court of appeals’
analysis that the jury instruction msstated Wsconsin |aw
because it allowed the jury to "decide that the treatnent [the
jury] concluded was unnecessary was not caused by the accident,
and was therefore not conpensable.” Majority op., Y40 (quoting

Hanson v. Am Fanmily Miut. Ins. Co., No. 2004AP2065, unpublished

slip op., 25 (Ws. C. App. Nov. 8, 2005)).

82 The jury instruction did not msstate Wsconsin |aw
Wsconsin JI—Civil 1710 sets forth the rule that a defendant is
liable for the damages for injuries aggravated by subsequent

m st aken nedi cal treatnent. See also Fouse, 80 Ws. 2d at 397.

I nstruction 1710 includes three concepts: (1) The plaintiff nust
have exercised ordinary care in selecting the doctor who
allegedly commtted nalpractice; (2) The doctor's nalpractice
must have aggravated injuries caused by the defendant's
negligence; and (3) The defendant is l|iable for the entire
anount of damages, including danages attributable to the
doctor's mal practi ce.

183 Al three of these concepts were clearly present in
the instructions read to the jury.

(1) The jury was told Hanson "used ordinary care in
selecting her treating doctors.™ The first concept in
Instruction 1710 was conveyed to the jury.

(2) The jury was told "that a defendant who causes injury

is responsible for any aggravation that results from. . . the

14
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al l eged inproper nmedi cal t r eat ment for t hat injury[.]"

(Enmphasi s added.) The second concept in Instruction 1710 was
conveyed to the jury.

(3) The jury was told, "[i]f you relate them to the
accident, the injuries, she should receive the entire anpunt of
damages she sustained for that, those procedures.” Mor eover ,
the jury was told that the danages "should not be decreased
because a defense doctor questions the procedure used by the
plaintiff's treating doctors.” In other words, even if there
were testinony that the surgery was unnecessary, the jury would
have to award danages for the surgery if the injury for which
the surgery was performed were caused by the defendant's
negl i gence. The third concept in Instruction 1710 was conveyed
to the jury.

184 Although the circuit court did not read Instruction
1710 word-for-word, its content was adequately conveyed to the
jury.

85 The fault the majority finds in the jury instructions
reflects its failure to acknow edge that there are nore than two
possi ble causes for Hanson's structural damage. Wiile the
acci dent or subsequent negligent treatnment of the nuscle strain

coul d have caused or aggravated the structural damage, sonething

unrelated to the accident or to treatnent of the accident-

related injury also could have caused the structural damage.

186 Before the Selleck rule even comes into play, there
must be a causal relationship between the injury for which

treatment is given (i.e. the radicul opathy) and the defendant's
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negl i gence. It is not sufficient that the defendant's

negl i gence caused an injury,"” majority op., 120; t he
def endant's negligence nust have caused the injury that the
doctor's nml practice aggravates, or the doctor's nmalpractice in
treating the accident-related injury nust cause another injury.
When the nmgjority concludes that the jury instructions probably
msled the jury, it effectively absolves Hanson of proving that
t he acci dent caused the radi cul opat hy.

87 The instructions advised the jury to award damages
only if the jury found a causal connection between the accident
and the injury for which Dr. Lloyd performed surgery and not to
reduce damages if it found that Dr. Lloyd was negligent in his
treatment of that injury. Contrary to the nmgjority's conclusory
statenent, the instruction was a correct statement of the |aw
Accordingly, | disagree that the jury instructions "probably
msled the jury."

V. REMEDY

188 The nmmjority remands for a new trial on Hanson's
damages for past and future pain and suffering and |oss of
earning capacity. The nmajority concludes, "the jury's verdict
arose from an erroneous and confusing jury instruction such that
there is a reasonable probability of a different outcome on the
remai ni ng damages at issue.” Majority op., T13. The majority

remands for a new trial on damages only, even though the part of

the jury instructions the najority condemms deals wi th causation
and even though there was sufficient trial testinony to allow

the jury to conclude that the accident did not cause Hanson's

16
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radi cul opat hy. If the case is to be remanded, it should be
remanded for a new trial on liability and damages.
VI . CONCLUSI ON

89 In its decision, the nmpjority significantly expands
the Selleck rule, transformng it into another exception to the
need to prove causation in a negligence claim The snobkescreen
put up by the concurrence cannot obscure the fact that the
majority creates a new rule of |aw

190 On these facts and under the |law of negligence as it
existed prior to today's decision, there is no justification for
an appellate court to award damages not awarded by the jury or
the circuit court. In ny view, the judgnent of the circuit
court should be affirnmed.

191 For the reasons stated, | respectfully dissent.
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